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WEST VIRGINIA'S CONTRIBUTIVE SHARE OF THE DEBT 

OP vmO-INLA. 



ADDRESS BY HON. RANDOLPH HARRISON ON BEHALF OF THE 
VIRGINIA DEBT COMMISSION. 



Mr. Chairman, and Gentlemen of the Finance Committees of the 
Two Houses of the Legislature of West Virginia; 

We had the honor a few days ago to present to His Excellency, 
the governor of West Virginia, a communication in behalf of the 
state of Virginia in relation to the unsettled matters between the 
two states, growing out of the debt created before the dismember- 
ment of Virginia. We were officially advised that that communica- 
tion had been transmitted to the legislature, and by it referred to 
the appropriate committees for further consideration. 

We appear before you tonight in response to an invitation from 
the two finance committees of this body for the purpose of more 
fully stating the reasons which impel Virginia to invite your atten- 
tion to this subject. 

It gives us pleasure to avail ourselves of this opportunity to make 
known to you the object of our mission here. 

In considering the question as to West Virginia's obligation to 
bear a just proportion of the public debt of Virginia, it will be 
necessary for us to review the origin of that debt, the manner in 
which and the purposes for which it was created, and West Vir- 
ginia's relation to the subject.. 

Beginning with the year 1825 Virginia entered upon an extensive 
system of internal improvements. She had in mind the develop- 
ment of her western territory. Her statesmen had known for many 
years prior to that time that the territory now composing the state 
of West Virginia contained immense resources of wealth, but there 
had been no definite ascertainment of that fact. They realized that 
it was essential, in order to ameliorate the condition of her people, 
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who resided in that territory, and in the interest of all the people 
of Virginia, to develop that section, and establish communication 
between it and the Virginia seaboard. It was for this purpose that 
Virginia assumed the burden of a public debt. The development of 
this system of public improvements was progressive. During the 
first twenty-five years the debt had grown to about ten millions of 
dollars ; between 1850 and 1861 it was increased by twenty millions 
of dollars. It is a matter of interest in passing to refer to the fact 
that the members of the A^irginia legislature representing the coun- 
ties that now compose this State unanimously voted to increase the 
debt. It is a notable fact that on several occasions it would not 
have been increased but for the united support of the delegates rep- 
resenting this section of the state, for the eastern and tidewater 
counties generally opposed the system of internal improvements 
which Virginia had undertaken. I do not mention this in any 
critical spirit ; it was natural that the residents of this part of the 
state should want to develop their territory, and I am sure that 
any one similarly situated at that time would have been governed 
by the same considerations. The great argument advanced for the 
increase of the public debt was that, by the development of this sec- 
tion of the state by the construction of turnpikes, canals, bridges, 
railroads, etc., the wealth of Virginia would be so materially in- 
creased that she could bear the burden of the debt without feeling 
it. And so it came to pass that on the 1st of January, 1861, the 
public debt of Virginia amounted to about thirty millions of 
dollars, every dollar of which had been expended in works of in- 
ternal improvements, the primary object of which was the develop- 
ment of this section of Virginia's territory. 

On the 17th of April, 1861, the state of Virginia passed the ordi- 
nance of secession, withdrawing from the Union. Shortly there- 
after, in the month of May, a number of citizens residing in the 
town of Clarksburg met together and called a convention to meet 
in Wheeling on the 11th of June following. That convention as- 
sembled in Wheeling, and organized what was known as the "Re- 
stored Government of Virginia." They ignored the government at 
Eichmond, denounced it as revolutionary, and declared that it did 
not represent the state of Virginia. On June the 20th this con- 
vention elected Francis H. Pierpont governor of Virginia, and 
called a legislature together at Wheeling on July the 1st, 1861, 
which it declared to be the only true and lawful legislature of the 
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state. This legislature, on July the 9th, elected two United States 
senators, and provision was made for the election of three congress- 
men. Both Houses of Congress admitted these members as from 
the State of Virginia. 

A second convention assembled at Wheeling on the 20th of Au- 
gust, 1861. The "Restored Government of Virginia/' having been 
previously organized, this convention, claiming to represent the 
state of Virginia, met for the purpose of "creating a new state," 
and on the 20th of August, 1861, it adopted an ordinance declaring 
it to be the sense of that convention that a new state should be 
formed "out of a portion of the territory of Virginia," and to em- 
brace the counties specified in the ordinance. 

This ordinance contained the following provision as the condition 
upon which the new state should be created : 

"The new state shall take upon itself a just proportion of the public debt of 
the Commonwealth Of Virginia prior to the first day of January, 1861, to be ascer- 
tained by charging to it all state expenditures within the limits thereof and a 
just proportion of the expenses of the state government since any part of said 
debt was contracted, and deducting therefrom the moneys paid into the treasury 
of the commonwealth from the counties within said new state during the same 
period " 

This was the first step towards the formation of the state of West 
Virginia, and in taking this step it was expressly stipulated that the 
old state would consent to her dismemberment only on condition 
that the new state should assume a iust proportion of her public 
debt. 

This convention authorized delegates to be elected to another 
convention to assemble in Wheeling on the 26th day of November 
1861, for the purpose of forming a constitution for the new state. 
in accordance with the terms of the ordinance of August the 20th. 
Accordingly a third convention, claiming to represent Virginia, 
assembled in Wheeling on November the 26th 1861 and prepared 
a constitution for the state of West Virginia, the eighth section of 
the eighth article thereof providing as follows : 

"An equitable proportion of the public debt of the Commonwealth of Vir- 
ginia prior to the first day of January, 1861, shall be assumed by this state, and 
the legislature shall ascertain the same as soon as practicable and provide for the 
liquidation thereof by a sinking fund sufficient to pay the accrued interest and 
redeem the principal within thirty-four years." 

This provision was adopted in pursuance of the binding ordinance 
of the organic convention of August the 20th 1861; it not only 
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pledged the new state to bear a just proportion of the public debt 
of Virginia, but required her legislature to ascertain the same and 
provide for its payment. Does not that seem fair to you ? It seems 
so to me. West Virginia had helped to create the debt, and reaped 
a share of its benefit. Do you not think in fairness and justice she 
ought to bear a just proportion of it, as she agreed to do ? 

On the 3rd of May 1862 this constitution was submitted to the 
people of the counties composing the new state of West Virginia 
for ratification, and it was duly reported as ratified by a majority 
of the voters at the polls. 

On the 13th of May 1862 the legislature of the "Restored Gov- 
ernment of Virginia" passed an act giving Virginia's consent to the 
formation of the new state, "under the provisions set forth in the 
constitution for the state of West Virginia." By that act Virginia 
expressly stipulated that her consent was given "under the terms 
stated in the constitution of the state of West Virginia," and this 
constitution, as we have seen, expressly provided that the new state 
would bear "its just proportion of the debt of the old state." The 
"Restored Government of Virginia" instructed her representatives 
and senators in Congress to use their influenc in furtherance of the 
passage of an act to create the state of West Virginia. 

On the 31st day of December 1862 the act was passed creating 
the state of West Virginia. The debates in Congress show that 
West Virginia would not have been admitted as a state but for her 
promise to bear a just proportion of the debt of the old state. A 
brief extract from the debates, when the bill providing for the ad- 
mission of West Virginia was under consideration, will serve my 
purpose tonight : 

Mr. Olin: "I desire to ask what will become of the bonds and other obliga- 
tions which Virginia has issued or incurred by the recognition of a new state?" 

Mr. Hutchins: "I will answer my friend from New York. Here is the pro- 
vision of the Constitution of West Virginia in reference to that matter: 'An 
equitable portion of the debt of Virginia prior to January the first, 1861, shall 
be assumed by this state, and the legislature shall ascertain the same as soon as 
may be practicable.' " 

Mr. Chittenden : ". . . There is another question ; the state ofVirginia 
owes a large debt. How is this debt to be divided? " 

Mr. Blair: "The constitution framed by the convention of the people of the 
proposed new state binds the new state to pay its just proportion of the debt 
owed by Virginia prior to the ordinance of secession." 
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Mr. Crittenden: " I only knew that in this bill there was no provision made 
for a division of the said debt. The gentleman tells us there is provision made 
for it in the constitution, and I am satisfied with that. As it has been attended 
to, I have no more to say about it."* 

No one can doubt, therefore, that West Virginia owes her exist- 
ence to her promise to bear a just proportion of the debt of the old 
state. 

The act admitting West Virginia into the Union was signed, as I 
have stated, on the 31st day of December 1862 and on June 20, 
1863, in pursuance of the proclamation of the president, she took 
her place in the family of states. 

I have given this sketch of the origin of the state of West Vir- 
ginia in order to show that she is solemnly pledged to bear a just 
proportion of the debt of Virginia. 

The constitution of West Virginia adopted in 1872 contains the 
following provisions relating to the public debt. 

Article X, sec. 4, provides that no debt shall be contracted except 
. . . to redeem a previous liability of the state; and sec. 5 pro- 
vides that the power of taxation shall extend to provisions for the 
payment of the state debt and interest thereon. There was no pub- 
lic debt for West Virginia to provide for except her obligation to 
bear her just proportion of the debt of the state of Virginia, 

The legislature of the "Restored Government of Virginia" on the 
4th of February 1863 passed an act transferring to the state of 
West Virginia all of the property of the state of Virginia in the 
territory of the proposed new state, but on condition that West Vir- 
ginia "should account for it in the settlement to be had with Vir- 
ginia." 

It is hardly necessary for me at this time to refer to the value of 
the property so transferred. Suffice it to say that by that act several 
millions of dollars worth of property was transferred to West Vir- 
ginia; but the transfer was made on condition that West Virginia 
should account for it in the settlement to be had with Virginia. 

The stock owned by Virginia in banks alone situated within the 
territory of West Virginia amounted to several hundred thousand 
dollars, and in respect to this stock West Virginia, in her Consti- 
tution of 1863, authorized the legislature to dispose of the same, 

♦Extract from Congressional Globe, 37th Congress, quoted by Hon. J. M. Mason in 
pamphlet published by him on the subject of the Virginia debt 
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but expressly provided that the proceeds of such sale should be ap- 
plied to the liquidation of the public debt; thereby again recogniz- 
ing in her fundamental law her obligation to share with Virginia 
the burden of her public debt. 

So, gentlemen, I think you must agree with me that West Vir- 
ginia's obligation to pay a just proportion of the debt of Virginia 
is the foundation of her political existence. It is an essential part 
of the very Constitution under which Congress admitted her into 
the Union. West Virginia has not always been unmindful of her 
obligation and duty in this respect. After the war an effort was 
made by the two states to ascertain by negotiation the fair propor- 
tion of the old debt which each should bear. In February 1870 
Virginia sent delegates to Wheeling, West Virginia, then the capital 
of this state, for the purpose of inviting the governor and legisla- 
ture of West Virginia to unite with her in making a statement and 
settlement of this account. But the governor of West Virginia did 
not think the time opportune to deal with the subject because the 
suit between the two states involving the two counties of Jefferson 
and Berkeley had not then been decided. Soon thereafter the gov- 
ernor of West Virginia sent commissioners to Virginia with author- 
ity to state the account, but at that time Governor Walker of Vir- 
ginia did not feel that he had authority to appoint commissioners, 
because the legislature of Virginia had in the meantime passed an 
act to submit the question to arbitration, and so nothing came of 
this effort to settle the controversy. 

I am aware of the fact that at that time some feeling existed on 
the part of the commissioners of West Virginia as to the manner in 
which they had been received by the authorities in Virginia; but it 
is, of course, difficult to determine at this distance the cause for any 
misunderstanding between those commissioners and Governor Walk- 
er. The records only show that the governor of Virginia felt con- 
strained to decline to appoint commissioners for the reason stated, 
and renewed his invitation to the state of West Virginia to submit 
the question to arbitration. 

Again in recognition of West Virginia's obligation to Virginia 
in this matter, the governor of West Virginia had this to say in a 
letter dated May 16, 1881 : 

" The people of this state are willing and anxious to adjust with the mother 
state the amount of their liability on account of the public debt. The liability 
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can be readily ascertained when the mother state is willing to state the account 
with us. The convention of the state of Virginia held in Wheeling on the 20th 
of August, 1861, in giving its consent to the formation of this state out of the 
territory of the mother state, provided by Section IX of the ordinance passed 
that day as follows: 

" ' The new state shall take upon itself a just proportion of the debt of Vir- 
ginia prior to January 1, 1861, to be ascertained by charging to it all state ex- 
penditures within the limits thereof and a just proportion of the ordinary 
expenses of the state government since any part of said debt was contracted 
and deducting therefrom the moneys paid into the treasury from the counties 
included within the new state during the same period.' 

"The validity of this ordinance and the convention which passed the same 
has received the sanction of every department of the national government. 

The Supreme Court of the United States, in a suit in that court instituted by 
the state of Virginia against West Virginia to recover jurisdiction over the 
counties of Jefferson and Berkeley, now a part of this state, adjudged said ordi- 
nance valid and binding. This state was admitted in pursuance of this ordinance. 
We admit it is binding authority, and hold ourselves ready at all times to settle 
with our mother state on that basis. Our obligation is to the mother state, and 
not to the creditors of that state."* 

So, gentlemen, you perceive that the public authorities of West 
Virginia in the past fully acknowledged the binding obligation 
resting on your state to bear a just proportion of this debt. That 
obligation is none the less binding now than it was then. 

Nothing having resulted from the efforts of the two states to 
ascertain and adjust their respective liabilities, Virginia felt obliged 
to make some arrangement for the funding of her debt. The war 
had intervened and had left her prostrate and impoverished, but 
still she recognized her duty to make a fair adjustment with her 
creditors who had purchased her bonds when her credit was higher 
than that of any other state, and to that end, on the 30th of March, 
1871, her legislature enacted what is known as the Funding Bill. 

By the terms of this act Virginia assumed responsibility for two- 
thirds of the debt. The act provided that a new bond should be 
issued for two-thirds of each old bond, and that a certificate should 
be given to represent the other one-third, to bear interest at six per 
cent., and to await payment until Virginia and West Virginia had 
come to a settlement; and Virginia agreed to hold the old bond, 
so far as unfunded, in trust for the holder of said certificate. 

The debt of Virginia at that time, with interest added, amounted 

* Extract from letter published by Hon. J. M. Mason In a pamphlet by him on the 
snbject of the Virginia debt. 
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to about forty-five millions of dollars, of which Virginia assumed, 
as her just proportion, two-thirds, or about thirty millions of dol- 
lars. The form of the certificate issued, as provided by the Fund- 
ing Bill, was as follows : 

"Copy of Certificate under Act of March 30, 1871. 
"Commonwealth of Virginia, 

"No. . Treasurer's Office, J 

" Richmond, Va. 

" This is to certify that there is due unto heirs, executors, admin- 
istrators or assigns $ , being one-third of bond surrendered under the pro- 
visions of an act approved March 30th, 1871, entitled 'An Act to provide for 
the funding and payment of the public debt,' namely, Bond No. , with in- 
terest, amounting to $ . Payment of said one-third with interest thereon at 

the rate of six per cent, per annum will be provided for in accordance with such 
settlement as shall hereafter be had between the States of Virginia and West 
Virginia in regard to the public debt of the State of Virginia existing at the 
time of its dismemberment, and the State of Virginia holds said bonds so far as 
unfunded in trust for the holder hereof or his assigns. 

" In testimony whereof this certificate has been signed by the Treasurer and 
countersigned by the Second Auditor, as provided by law. 



" Treasurer of the Commonwealth of Virginia. 



" Second Auditor of Virginia:." 

Under the foregoing act about fifteen million dollars of tliose 
certificates were issued, and the old bonds were delivered up and 
are now held by Virginia, so far as unfunded, in trust to secure the 
payment of said certificates. Those certificates do not in terms re- 
lease Virginia from liability for their payment ; they clearly import 
that there would be a settlement between Virginia and West Vir- 
ginia, and that they would be paid when such settlement was had. 
Virginia undoubtedly intended that when a settlement was had the 
certificate holders must accept West Virginia's share in full pay- 
ment of the unsettled one-third of the debt ; but under the form of 
the certificate it might be contended that Virginia was liable for the 
difference between the face of the certificates and the amount ascer- 
tained to be due by West Virginia. Hence, you will observe that it 
is of the greatest importance to Virginia to bring about, if possible, 
a settlement of this controversy, not only because it is a duty she 
owes the creditor, but especially for her own protection. 

In 1879 the legislature of Virginia passed another act for the 
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funding of her debt by which provision was made for the issuance 
of new bonds to take the place of those outstanding. With the 
bonds so issued certificates were issued for the unsettled one-third 
of the debt similar in form to the certificates of 1871, with this 
important difference, namely, that it was expressly stipulated in the 
certificate that its acceptance should be a full and absolute release 
of Virginia from all liability on account of said certificates. While 
the certificates issued under the act of 1879 imposed no liability, 
therefore, on Virginia they nevertheless provided that Virginia 
would aid the creditors holding such certificates, or certificates 
issued under previous acts, in negotiating with West Virginia for a 
friendly settlement of the claims of such creditors against the state 
of West Virginia. 

In 1882 a third act for the funding of Virginia's debt was passed, 
and under that act the certificates issued to represent the unpaid 
one-third of the debt expressly provided that they should be accepted 
without recourse on Virginia for their payment. These certificates, 
therefore, like those issued under the act of 1879, impose no lia- 
bility on Virginia. 

By act approved on the 20th of February 1892 Virginia made a 
full and final settlement with her creditors and the certificates is- 
sued under this act, like those issued under acts of 1879 and 1882, 
expressly provided that they should be accepted without recourse on 
Virginia, and hence they impose no liability on Virginia. 

Inasmuch as the unsettled one-third of the debt of the original 
state of Virginia is represented by the foregoing four classes of 
certificates, it becomes important to know the amount of those cer- 
tificates outstanding. 

The office of the second auditor of Virginia shows as follows in 
respect to these certificates : 

Under the act of March 30, 1871, there were issued of these certi- 
ficates $15,281,970.47 

Of these certificates Virginia holds in her sinking fund and in her 

literary fund 2,578,518.68 

Leaving outstanding in the hands of the public of the certificates 

of March 30, 1871 $12,703,451.79 

The foregoing certificates do not in terms release Virginia from 
liability for their payment. 
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Under the act of March 28, 1879, there were issued, and are out- 
standing in the hands of the public, certificates amounting to...$ 564,258.87 

Under the act of February 14, 1882, there were issued of these cer- 
tificates 1,775,603.48 

Of these certificates Virginia holds in her sinking fund 166,943.33 

Leaving outstanding in the hands of the public $1,609,660.15 

Under the act of February 20, 1892, there were issued certificates., 

outstanding in the hands of the public $ 605,320.78 

The three last mentioned classes of certificates were issued and 
accepted without recourse on Virginia. 

The total issue of certificates, therefore, representing the unpaid 

one-third of the debt of the original state of Virginia is $18,227, 153.60 

Of that amount Virginia holds in her sinking fund and in her 

literary fund 2,745,465.01 

Leaving outstanding in the hands of the public of all classes of 

certificates $15,481,691.59 

A debt or claim of that magnitude cannot be disposed of by ignor- 
ing it, or attempting to waive it aside. The only way to dispose 
finally of it is to settle it. 

Realizing the importance to her own interests of bringing about 
a friendly settlement of the matter, and in fulfillment of her 
promise to the creditors to aid in bringing it about Virginia, by 
resolution of March 6, 1894, appointed commissioners for the pur- 
pose of negotiating with West Virginia for an adjustment of the 
proportion of the debt proper to be borne by her. 

In January 1895 Governor O'Ferrall of Virginia communicated 
a copy of that resolution to Governor McCorkle of West Virginia. 
No response was ever made by West Virginia, but we learned 
through the press that your legislature declined to negotiate with 
Virginia on the basis stated in the resolution creating her commis- 
sion. We think the purpose and intent of that resolution was mis- 
understood but, at all events, nothing was done. 

Subsequently, by an act of the General Assembly of Virginia, ap- 
proved March 6, 1900, the powers of this commission were materi- 
ally enlarged, and the commission was authorized under the terms 
stated in the act to conclude a settlement with West Virginia, or to 
take such action to that end as might be approved by the attorney 
general of Virginia. Under the provisions of this act the commis- 
sion, acting by and with the advice and approval of the attorney 
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general of Virginia, is fully empowered to make final settlement 
with West Virginia, provided at least two-thirds of the certificates 
of 1871 and a majority of all the other certificates outstanding in 
the hands of the public wefe deposited with, or placed subject to 
the control of the commission. The requirements of that act have 
been complied with in a manner which far exceeded our most 
sanguine expectations, for there have been deposited, subject to the 
control of the commission, more than five-sixths of the entire issue 
of the certificates. This unexpected and desirable result has been 
brought about through the instrumentality of Brown Bros. & Com- 
pany, bankers of New York, the agents of the certificate holders' 
committee. The standing of this house is doubtless known to you, 
or certainly to many of you; it does not engage in "frenzied 
finance," but on the contrary it is known as one of the most reliable 
and responsible firms in the financial world. 

Through the agency of Brown Bros. & Company more than five- 
sixths of all the certificates outstanding in the hands of the public 
have been assembled and are held on deposit, subject to the control 
of the Virginia commission, under an agreement with the owners 
of those certificates to accept whatever may be received from West 
Virginia in full discharge of the unsettled one-third of the debt 
of Virginia. 

Of the certificates of 1871 outstanding in the hands of the public 
(amounting to $12,703,451.79) Brown Bros. & Company now hold 
$10,639,776.42. 

Of the certificates of 1879 outstanding in the hands of the public 
(amounting to $564,258.87) Brown Bros. & Company now hold 
$440,642.61. 

Of the certificates of February 14, 1882, outstanding in the hands 
of the public (amounting to $1,608,660.15) Brown Bros. & Com- 
pany now hold $1,285,680.55. 

Of the certificates of February 20, 1892, outstanding in the hands 
of the public (amounting to $605,320.78) Brown Bros. & Company 
now hold $544,456.31. 

The aggregate amount of all certificates held by Brown Bros. & 
Company is, therefore, $12,910,555.89. 

The Virginia commission has full power and aiithority to deliver 
up those certificates as an entirety to be cancelled upon payment by 
West Virginia of whatever may be ascertained to be her just pro- 
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portion of the debt of Virginia — be it much or little. We stand 
ready, of course, to exhibit the evidence of the deposit of those cer- 
tificates with us to the proper authorities of West Virginia. 

The contract under which these certificates are deposited subject 
to the control of the Virginia Commission, will expire in September 
1905 unless, in the meantime, negotiations for a settlement, or 
some action looking to that end, have been undertaken. 

At a meeting of the Virginia commission held in Richmond on 
December 14, 1904, a sub-committee was appointed who, together 
with the attorney general of Virginia, were requested to communi- 
cate these facts to the governor and legislature of West Virginia, 
and invite their co-operation in a friendly adjustment and settle- 
ment of the account between the two states. Our visit here is in 
discharge of the duty assigned us. Do not imagine that Virginia 
has the slightest intention of meddling with the affairs of West 
Virginia, or of volunteering advice. She has ventured to bring 
the subject to your attention in compliance with her undertaking to 
the creditors, and especially because her own interests are involved. 
Virginia felt that she would be derelict in her duty to herself and 
in her duty to your state if she failed to bring to your notice the ex- 
ceptional opportunity now presented to dispose finally of this vex- 
atious question. 

Is there any reason why West Virginia should not join Virginia 
in stating this account ? I am sure, gentlemen, you can not dissent 
from the proposition that your state is liable for some part of the 
debt, whatever the amount may be. As far as it is possible for a 
state to be committed by the solemn provisions of its organic law 
and by the repeated declarations of its public authorities, West Vir- 
ginia is bound — bound in equity and good conscience — to bear what 
ever may be ascertained to be her fair proportion of the debt of 
Virginia. No account has ever been stated between the- two states. 
How, then, can West Virginia declare that she owes no part of this 
debt until the account is stated ? She is solemnly pledged to state 
this account. Ought she not to redeem this pledge? No state can 
refuse to do what is fair and right in respect to her public obliga- 
tions and not suffer for it. We do not ask that West Virginia shall 
commit herself as liable in any specific amount. We make no claim 
against her for any definite sum. We do not know what a state- 
ment of the account will show : if it shows that West Virginia is 
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not liable for any amount, that will end the matter. We only ask 
that your state will, through the proper authorities, unite with "Vir- 
ginia in stating the account between the two states in order that the 
question of her liability, if any, may be authoritatively ascertained. 
The work of your commission will, of course, be subject to sucli 
action as West Virginia might deem proper in the premises. 

Would any one of you, if a man thought he had an honest claim 
against you, be afraid to meet him and consider it with him ? Then 
why should you hesitate to commit your state to the same course in 
this respect which you as an individual would not hesitate to take ? 

West Virginia has always taken the position that her liability on 
account of this debt was to Virginia and not to the creditors, and 
that her liability must be ascertained on the basis of the Wheeling 
ordinance. This ordinance not only committed West Virginia to 
bear her just proportion of the debt of Virginia, but states how the 
account shall be stated in order to ascertain the amount of the debt 
for which West Virginia is liable. We are ready to unite with you 
in stating the account on the basis of the Wheeling ordinance, or 
West Virginia may choose any other just and equitable basis, if she 
prefers, on which the account shall be stated, and we will abide by 
her choice. We have no interest whatever in this matter except to 
discharge our duty to our state by bringing about, if possible, a fair 
and final settlement of this controversy. Unless the two states can 
dispose of it we may confidently expect it to be referred to the courts 
for settlement, and in that event the decision of the court has al- 
ready been plainly foreshadowed. In the case of Hartman v. 
Greenhow (decided October term, 1880), 102 U. S., page 672, the 
Supreme Court reviewed the legislation of Virginia in relation to 
her public debt, and in referring to West Virginia's liability for a 
portion of it the court, through Justice Field, had this to say : 

"It appears from the statutes to which we are referred— and we know the fact 
as a matter of public history— that prior to the Jate civil war Virginia had become 
largely indebted for moneys borrowed to construct public works in the state. 
The moneys were obtained upon her bonds, which were issued to an amount ex- 
ceeding $30,000,000. Being the obligation of a state of large wealth, which 
never allowed its fidelity to its promises to be questioned anywhere, the bonds 
found a ready sale in the markets of the country. Until the civil war the interest 
on them was regularly and promptly paid. Afterwards the payments ceased, 
and until 1871, with the exception of a few small sums remitted in coin during 
the war to London for foreign bondholders, or paid in Virginia in Confederate 
money, and a small amount paid in 1866 and 1867, no part of the interest or 
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principal was paid. During the war a portion of her territory was separated 
from her, and by its people a new state, named West Virginia, was formed, and 
by the Congress of the United States was admitted into the Union. Nearly one- 
third of her territory and people were thus taken from her jurisdiction. But, 
as the whole state had created the indebtedness for which the bonds were issued, 
and participated in the benefits obtained by the moneys raised, it was but just 
that a portion of the indebtedness should be assumed by that part which was 
taken from her and made a new state. Writers on public law speak of the 
principle as well established that where a state is divided into two or more 
states, in the adjustment of liabilities between each other, the debts of the 
parent state should be ratably apportioned among them. On this subject Kent 
says: ' If a state should be divided in respect to territory, its rights and obliga- 
tions are not impaired; and if they have not been apportioned by special agree- 
ment, their rights are to be enjoyed and their obligations fulfilled by all the 
parts in common.' (1 Com., 26.) And Halleck, speaking of a state divided 
into two or more distinct and independent sovereignties, says: 'In that case the 
obligations which have accrued to the whole before the division are, unless they 
have been the subject of a special agreement, ratably binding upon the different 
parts. This principle is established by the concurrent opinions of text writers, 
the decisions of the courts, and the practice of nations.' (Internat. L., ch 3, 
sec. 27.) 

"In conformity with the doctrine thus stated by Halleck, both states — Virginia 
and West Virginia — have recognized in their Constitutions their respective lia- 
bility for an equitable proportion of the old debt of the state, and have provided 
that measures should be taken for its settlement. . . . 

"The Constitution of West Virginia, which went into effect in 1863, declared 
that 'An equitable proportion of the public debt of the Commonwealth of Vir- 
ginia prior to the first day of January, 1861,' should 'be assumed' by the state, 
and that the legislature should 'ascertain the same as soon as practicable, and 
provide for the liquidation thereof by a sinking fund sufficient to pay the accru- 
ing interest and redeem the principal within thirty-four years.' (Art 8, sec. 8.)" 

Virginia lost by the formation of the state of West Virginia one- 
third of her territory and more than one-third of her white popula- 
tion. To that extent she was deprived of possessions which belonged 
to her when the debt was contracted. Suppose fifty of the remain- 
ing counties of Virginia should decide to organize themselves into 
a new state to be called "Eastern Virginia;" would you say it was 
fair and right for them to do so and take the public property within 
their borders, and leave the remaining counties constituting the 
state of Virginia to bear the burden of a debt created for the benefit 
of the whole ? The Supreme Court of the United States has, as we 
have just seen, answered that question in the negative, and I am 
sure your sense of justice would impel you also to answer "No." In 
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that event you could not justify West Virginia in declining to bear 
a just proportion of the debt of the mother state. 

Another decision of the Supreme Court of the United States has 
an important bearing on the liability of the two states on account of 
this debt. I refer to the recent decision of South Dakota against 
North Carolina (decided February 1, 1904), 192 U. S., page 286. 
North Narolina had issued certain bonds which were outstanding in 
the hands of purchasers. She declined to make provision for their 
payment, feeling that she was justified in that course. In order to 
test the liability of North Carolina a holder of a large amount of 
these bonds donated ten of them of the face value of $10,000.00 
principal to the state of South Dakota, with the understanding that 
South Dakota would institute suit against North Carolina to enforce 
payment. An individual cannot sue a state, but the right of one 
state to sue another is expressly preserved by the Constitution of 
the United States. South Dakota accepted the gift and instituted 
suit in the Supreme Court of the United States against North Caro- 
lina, and the court gave judgment against North Carolina for the 
amount of the bonds with accrued interest. 

If when the contract under which we hold control of the certi- 
ficates expires nothing has been done looking to a settlement, and 
those certificates should be released and restored to the owners, it 
may prove to be the opening of a veritable Pandora's box. Under 
the authority of the South Dakota-North Carolina case, the attempt 
might be made to enforce collection of this debt by donating some 
of the certificates of the issue of 1871 to a state on condition that 
a suit should be instituted against Virginia and West Virginia to 
compel the statement of the account between them, and the payment 
of the liability apportioned to each one. We are reliably informed 
that the governor of one of the states has already been approached 
with an offer to donate to his state $100,000.00 of those certificates 
on condition that he would cause such a suit to be instituted. He 
declined, but some other governor might not be influenced by as 
delicate sense of propriety. 

We feel that these considerations should appeal strongly to you 
to unite with Virginia in the effort to make a friendly settlement of 
this matter. Surely the two states can make a far better settlement 
than the courts can make for them. If we do not take the matter 
in our own hands the only alternative is a settlement by compulsion. 
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Kesolutions that we do not owe anything will not avail. The holders 
of a debt amounting to about fifty millions of dollars will not be 
satisfied with your statement or with ours that we do not owe it. 
Unless your state will join Virginia in the effort to dispose finally 
of this question, you may rest assured that, like Caesar's ghost, it 
will meet you at Philippi. The unsettled one-third of this debt now 
amounts to about fifty millions of dollars. No one can say what the 
extent of West Virginia's liability will be if the controversy is set- 
tled in court, but I will venture the assertion that in a friendly ad- 
justment, it is entirely probable that we can effect a settlement with- 
in one-tenth of that sum. In this connection I cannot forbear a ref- 
erence to what Virginia has done towards bearing the burden of this 
debt. The records of the office of the second aiiditor of Virginia 
show the following amounts paid by Virginia on account of the 
public debt of the old state since January 1, 1 861 : 

Amount of interest paid from January 1, 1861, to January, 1905.. .$34,551, 642 85 

Bonds now held in sinking fund $1,111,500 00 

Bonds paid off and cancelled... 8,863,994 49 

9,975,441 49 

Total of interest and bonds paid off $45,527,134 34 

New bonds of Virginia issued for portion of debt funded and 

assumed by her 26,850,820 00 

Total sum of principal and interest paid off and assumed and 
now carried by Virginia on account of the old debt $72,377,954 34 

From the foregoing you will observe that the public debt of Vir- 
ginia is now $26,850,820.00, and on this sum she pays an annual 
interest charge of $877,862.27.* 

Do you not think that Virginia has borne her share of this com- 
mon burden, especially in view of the trials and adversity through 
which she has passed? During four long years she withstood the 
shock of battle, and came out of that trying ordeal crushed, impov- 
erished and dismembered. Then followed the night of reconstruc- 
tion, when for five years she endured the bitterness and humiliation 
of military rule. But so soon as she regained control of her own 
affairs she met her creditors and, in spite of her poverty> endeavored 
to do her duty by them. 

In adjusting her liability with her creditors and providing for its 
payment she has done all that she could do, and no more could be 

* Report of the second auditor of Virginia for 1904 in relation to the public debt. 
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expected of her. The trials and sacrifices through which she has 
passed have left no trace of bitterness- — least of all does she cherish 
any resentment against her youngest daughter. On the contrary, she 
rejoices in the wealth and power with which a benignant Provi- 
dence has blessed you. She only appeals to you not to let pass the 
present golden opportunity to finally dispose of the only remaining 
question in connection with her public debt. She earnestly hopes 
that her suggestion will commend itself to your good judgment, and 
that your legislature will authorize the appointment of commis- 
sioners, with power to co-operate with us in stating the account 
between the two states. If, however, your action shall be unfavor- 
able, Virginia will feel that she has done her duty, and that respon- 
sibility for the consequences will not lie at her door. 

In taking leave of you, gentlemen, I cannot refrain, on behalf of 
myself and associates, including the attorney general, an eminent 
citizen of my state, from expressing to you our sincere appreciation 
of the cordial reception accorded us here not only by His Excellency, 
your governor, but by your committees tonight. I can assure you 
that whatever may be the result of our mission, we will recall with 
pleasufe the considerate attention you have shown us. 



THE SWAYNE IMPEACHMENT PROCEEDINGS. 



By E. Hilton Jackson, Washington, D. C. 



February 3rd, 1905, marked the actual beginning of the impeach- 
ment trial of Charles Swayne, Judge of the District Court of the 
United States in and for the Northern District of Florida. Not 
since the dramatic incidents connected with the impeachment trial 
of Andrew Johnson, President of the United States, had the Ser- 
geant-at-Arms of the Senate made such a proclamation as "Hear 
Ye ! Hear Ye !" etc., at once so dear and familiar to the members 
of the legal profession. 

These impeachment proceedings had their inception in a joint 
resolution of the Legislature of Florida transmitted to the House 
of Representatives, and upon which the proceedings were based. 

On the 13th day of December, 1904, the Judiciary Committee 



